I N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-1277892 AND
ALL OTHER SEAMAN S DOCUNMENTS
| ssued to:John Marshall STUART, Jr

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1918
John Marshall STUART, Jr

Thi s appeal has been taken in accordance with Title 46 United
States Code 239b and Title 46 Code Federal Regul ations 137.30- 1.

By order dated 26 March 1970, an Adm nistrative Law Judge of
the United States Coast CGuard at New York, New York revoked
Appel lant's seaman's docunents upon finding him guilty of the
charge of "conviction for a narcotic drug law violation." The
speci fication found proved alleges that Appellant, holder of the
docunent above captioned, was on 19 March 1969 convicted by a court
of record at Bal boa, Canal Zone, for violation of a narcotic drug
| aw of the zone, possession of marijuana.

At the hearing, Appellant was represented by Professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence records of
the Magistrate's Court of Bal boa, Canal Zone.

I n def ense, Appellant offered no evidence.

At the end of the hearing, the Admnistrative Law Judge
rendered a witten decision in which he concluded that the charge
and specification had been proved. He then entered an order
revoki ng all docunents issued to Appell ant.

The entire decision was served on 13 May 1970. Appeal was
tinely filed and was perfected on 13 April 1971

FI NDI NGS OF FACT

On 19 March 1969, Appellant was convicted in the Magistrate's
Court, Bal boa, Canal Zone, of possession of marijuana in violation
of Canal Zone | aw.

BASES OF APPEAL




This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. The bases of appeal are stated and
di scussed seriatimin the OPI Nl ON bel ow.
Appear ance: Marvin Schwartz, New York, New York by Burton M
Epstein, Esq.

CPI NI ON
I

Appel  ant argues that the specification is "jurisdictionally
defective" in that it alleges the date of conviction for possession
of marijuana and not the date of the actual possession, citing 46
CFR 137.05-20(c) which describes a specification as alleging the
date of the "offense.”

In a hearing under 46 U S.C. 239b involving a court conviction
the matter in issue is not whether there was unl awful possessi on of
marijuana on a certain date but rather whether a person was
convicted of violation of a narcotic drug |aw Thus, the
conviction is the "offense" for which hearing was had under section
239b.

It is next maintained that the judgenent of conviction was
inproperly admtted into evidence because the requirenents of Rule
44 of the Federal Rules of Gvil Procedure and of 46 CFR 137.20-105
were not nmnet.

The FRCP are rules for procedure in the District Courts of the
United States. A proceeding before a Coast Guard Adm nistrative
Law Judge is not a proceeding in such a court, and the FRCP do not
control

The matter of 46 CFR 137.20-105 is somewhat different because
it is arule in that Part of the Federal Regul ations containing
rul es of procedure for hearings under R S. 4450 and 46 U.S. C. 239b.
It is therefore appropriate to examne its intent and purported
appl i cation.

In legislative drafting, the word "shall" connotes the
i nperative. It inposes a duty on soneone, wth an adequate
sanction for disobedience. It is obvious that this regul ation

cannot purport to order clerks of courts to certify copies of
j udgenents because it is not wwthin nmy power to order clerks of
courts to certify judgnents nor to order a particular clerk to
certify a particular record in a particular case. (The regulation
itself, incidentally, is nute evidence that the FRCP have never

-2



been considered as controlling in hearings under Part 137 since it
is not consonant wth the District Court rules.)

If the regulation is read the way Appellant woul d have it, it
woul d exalt the authority of a clerk or deputy clerk of a court
over that of the judge hinself. The only fair way to read the
regulation so as to effectuate its intent is to construe it to
mean:

"A judgenment of a court certified by the clerk or deputy
clerk thereof is admssible in evidence equally wth a
copy certified by the judge hinself."

This is the way | construe it.
111

The record, Appellant says, does not establish that the John
Marshal | Stuart who was convicted in the Canal Zone is he, the
hol der of a merchant mariner's docunent under the appellation "John
Marshal | Stuart, Jr." He argues that the decision in Stebbins v.
Duncan, 198 U. S. 32 (1882) is not apposite to the instant case, in
which the Admi nistrative Law Judge referred to a principle that
identify of names gives rise to a presunption of identity of
persons because the Stebbins case dealt with the tracing of title
through a deed and this case does not. The argunent does not
i npress ne, especially since it omts reference to decisions cited
in the Stebbins decision itself.

Presunptions vary in their strength. As names increase in
their points of identity the strength of the presunption nust

I ncr ease. In colonial Anmerica nost nmen had a given nane and a
surname. Wen identical mddle initials are added the probability
of total identity is heightened, and still nore so when it is found

that the identical mddle initials stand for the sanme name. Wen
identity of, say, two mddle initials exists the probability is
extremely high. the point is, however, that increasing the points
of identity serves only to heighten the probability of an already
exi sting presunption.

Li ke nost presunptions, that deriving fromidentity of nanes
can be rebutted. No effort was nmade to rebut it in this case.

The matter of the "junior" does not trouble ne. At times
parents have a nanme recorded at birth with "junior" appearing. A
person so named may well go for years without using it until a
bureaucratic machinery requires him to identify hinmself by his
birth certificate and the the formal record of the agency carries
the superfluous "junior" forever. (It is a matter of sone interest
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t hat Appellant's counsel shortened his nanme by substititing "M"
for "Marshall" wi thout affecting the matter of identity.)

|V

Whi | e appellant attacks the Magistrate's Court of the Canal
Zone as not being a court of record he recognizes that Decision on
Appeal No. 785 has nothing to do with the present case, although he
does, in his PO NT V enphasi ze sone | anguage in that decision. The
earlier decision turned on the question that court was a "Federal"
court such as to render its decision res judicata of the issues
tried when the sane issues are in question in a proceedi ng under
R S. 4450. It does not matter, as Appellant acknow edges, whet her
the Magistrate's Court is a Federal court, only whether it is a
court of record.

I n support of his contention that this court is not a court of
record Appellant cites |anguage in Decision on Appeal No. 785 to
the effect that the court is one of limted jurisdiction. Watever
the | anguage in that decision is made fully clear by the rule
appearing at 46 CFR 137.03-15, in which there is no reference to
"l'imted" or "general" jurisdiction.

More considerable is Appellant's argunent t hat t he
Magi strate's Court of the Canal Zone is not a court the proceedi ngs
of which are "recogni zed as concl usi ve evidence in other courts of
that jurisdiction," because an appeal from a conviction in that
court results in trial de novo in the U S. District court.

To the point here that a conviction in the Canal Zone
Magi strate's Court in a case like this causes an offender to be
taken to the U.S. D strict Court for a second offense for which is
greater punishment may be inposed that is available to the
Magi strate. An unappeal ed, final conviction in the Magistrate's
Court is thus recognized as conclusive in the District Court and
nmeets the test of 46 CFR 137.03-15 to constitute the Magistrate's
Court of a court of record.

| may add here that the words "trial de novo" are not nagic.
In Admralty proceedings in the U S. court systeman appeal to the
Court of Appeals is deened to be a trial de novo. Brooklyn Eastern
District Terminal v United States (1932), 287 U S. 170.

Vv

Appel | ant goes on to argue that the law for violation of which
he was convicted is not a law of the United States, of the D strict
of Colunbia or of any state a territory and, thus, that the
conviction does not conme within the span of 46 U S. C. 239b.
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There is no doubt that a | aw of the Canal Zone is not a | aw of
the United States, any nore than it is of the District of Colunbia
It is not a law of a State as the term "State" is commonly
conceived. Wiether it is alaw of a territory wthin the nmeani ng of
46 U.S.C. 239b is a different question. | think it is.

Appel lant cites instances of statutes in which the Canal Zone
is mentioned in an enuneration of political entitles, particularly
Rule 44, FRCP, and 22 U S. C 611. These two uses thensel ves
indicate that different concepts are in the mnds of |egislative
drafters depending upon the circunstances under which a law or
regulation is prepared and the objects to be achieved. When
paragraph (1) of subsection (a) of the Rule applies, in dealing
with "domestic" official records, it is not the geographical
| ocation of the record that matters but the nature of the
jurisdiction which maintains the record. Hence, a "State" of the
United States is not considered as included with "United States;"
but in Section 611, where the term "United States" is used in a
geographi cal sense, a State is part of the United States.

A very few |l aws define, for the purposes of those | aws, what
a territory of the United States is. Sone territories have been
formally organized as territories by Act of Congress. Sone
territories have been assunmed to be territories and treated as
such, e.g.: Eastern Sampa (48 U. S.C. 1661 and 1665). Wi | e
Appel  ant strongly insists that there is significance in the use of
a capital or a lower case "t" in the word "territory," | cannot
accept this since Congress itself is indiscrimnate. See, e.g.
46 U.S.C. 1541 and 1401f (Virgin Islands).

In the absence of any firm and controlling rule as to the
scope of the word "territory,” and in the absence of a definition,
the intent of Congress should be ascertained. The | egislative
hi story shows no specific advertence to the problem here invol ved,
but there is no doubt that Congress intended to reach, for the
pur pose of revoking (or denying) seanen's papers, those person
i nvolved with narcotics under circunstances which would not be
reached under R S. 4450, i.e. when there is no condition of service
under authority of the seaman's docunents at the tine of occurrence
of a narcotics offense.

There was little or no need to consider violations of lawin
foreign countries because of the fact that such violations would be
nmost probably occur while a person was in the service of a vessel,
rendering the substantive act anendable to a charge of
"m sconduct" under R S. 4450. It was "donestic" |law that was of
concern because a narcotics offender would be extrenely likely to
commt a violation unconnected with service on a vessel in a place
where he |lived, or was enployed, or was accustoned to visit. An
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i ntent of even-handedness nust be presuned in the application of a
law, here in the area of seanen's |laws nobst especially where
uniformty of laws relative to the docunentation, shipnent, and
di scharge of seanen is essential.

| cannot believe that a conviction of a violation of a
narcotic drug |aw of Puerto R co was to be treated differently from

a violation of such a law of the Virgin Islands. | therefore
concl ude that the Canal Zone is a "territory" within the nmeani ng of
46 U. S.C. 239b, just as Puerto Rico would be. It is also

i nconcei vabl e that Congress would confer less stature of a |aw
which Congress itself enacted than it would on a law of a
territorial |egislature.

\

Appel l ant urges that this case nust be remanded for further
hearing in view of the nodification of the regulation permtting
admnistrative law judges a limted discretion in framng orders in
certain m sconduct cases involving marijuana. That nodification
applies only to cases heard under R S. 4450 (46 U S.C. 239). It
has no bearing upon cases heard under 46 U S.C 239b.

ORDER

The order of the Adm nistrative Law Judge dated at New York,
New York, on 26 March 1970, is AFFI RVED.

C. R BENDER
ADM RAL, UNI TED STATES COAST GUARD
Conmmandant

Signed at Washington, D. C., this 30th day of March 1973.
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